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REMARKS 

la the pending Office Action, Examiner Pbilogene has ixutially rejected pendijag claims 2 1-30. 
The Exanodner is respectfiiUy lequested to reoonskler tbie pmdxng claims in li^t of the fbllo'wing remarks. 

The Office Action first alleged a ncxi-^statutoiy double patenting ground £ir rejecting claims 21- 
30. This gromid for reiection is not conceded. Respectfully^ the commeo^ ill the Office ActiaQ 
suggesting that functLooal language camiot difibrentiate subject matter is not a soimd statement of the law. 
See MFEP 2173.0S(gX citif^Jbrnava/Pure Wiaer Inc. v. Si^i Water FOtrMan Sys. Ac, 381 F3d 1111 
(Fed. Cir. 2004). A t^cmiio?! disclaims is egaclosed to obv 
patraatiflg rejection should be withdrawn, 

The Office Action alleged that the Lin lefisrence (U.S. Paient No. 5,575,791) anticipated olahns 
21-22 and 25-30. An anticipQtuiig reference must show all features of the claim, aixauged as the claim 
<fictates. MFEP 2131, 11ieOfiGKMActioiiaUegedthatitem30ofIincQrres{K^ 
rmg^ of claim 21, and that Lin's item 40 was the claim's '^colleL** 

Respectfully, it fqipears that the Examiner has transposed features in the Lin reference in making 
thisiejeotion. Claim 21 places a *1>oneandxof^ 11^ IbeLm 
{efereace,cmthecoitti^,8howsai^tfaxt^ In other words, these claims 

define posittomng of the rod and anchor wxtfei respect to the olamp tihat is opposite to the posxtionixig 
shown in Lin. Even ifit could be said ftat all ofthe features of claim 21 are shown in the Lin reference, 
such features are not airatiged as they are in claim 21, and thus ftelJ^ cannot anticqiate that 

claim. 

Dependent claims 22-30 ^re not anticipated by Oe Lin re&renoe at lesist because of their 
dependence fiom claim 2 1 . The QfiSce Action acknowledges Oat the Lm reference does not have all of 
the features of claims 23 and 24, and several other claims are also allowable over Lin on their own merit 
For CExample, tiie ^coUet^ klentlfied hi claim 22 is an item that defines a sodcet to hold a vertebral anchor. 
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The oafy part of the Lin teference that holds its screw 60 is its "^eccentric collar^ 30. That coUdr does not 
have a threaded eiid» nor is a nut engaged to it The Lid teference thus does not show a collet or nut as 
defined and aoratiged as in claim 22« 

Claim 25 tedtos that the claimed compressible ring (which has an apjature fbr a rod^ per c him 
21) have at least a partially spherical exterior^ and that ^ diannel of the recited clanq) have a 
substantially mating concave surEace. The on^y parts of Lm that have an aperture for a rod are parts 40, 
40% 4(r and 40^^ and as seen in its Figm^ 3^ ^se items hanre linear, block oi: lapexed extmcKS, not a 
partially spherical exterior. As seen in Lin's Figures la and lb, the onty part of Lin that could 
reasonabty compared to the recited chanuel, Lin's item 1 1, does not have a mating surface^ and given the 
squared phantom line&, it does not appear to have a ccmcave surface. Hone of the language figures 
refened to in die Office Action (page 4^ lines 1 -2} disclose qk suggest fliese features in Liu' s item 40. 

Claim 26 recites a collet thdt has three or more slots near an end. As already discussed, its iton 
30 is the only part ofLindmt could be conqwed to the recite However, the Lin reference clearly 

shows that its item 30 has only one **slitf ' 3 1 . None of the language or figures referred to at page 4, lines 
1-2 of the Office Action disclose or suggest muMple slotps in item 30. 

To briefly summarize;, it is clear that indepradent claim 21 is not anticifiated by the Linieferenoe, 
and as ifae exanjqples above show, its dependent claims 22^30 are also net anttci^>at6d because of thw 
dependence and/or on tiieir own merit It is respectfuUy requested that the Liu refereuce and the 
rejections based on it be withdrawn. 

The Office Action rgected claims 23 and 24 as allegedly obvious over a combinalxon of the Lhi 
refemceandUJS. Patent No. 6,03038 to Yoshimietal, It is respectful^ requested this 
obvioustiess rejection be withdrawn ibr several reasons. First, as aheady discussed, ihe Lin reference 
does not show all elements of claim 2L The ccMubination of Lin and Yoshmii, ad discussed in the Office 
Action, thus does net show or suggest all elements of claims 23 and 24. 
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The second reason for wittudrawittg tbis rejection is titot the Yoshimi reference does not show at 
least the tiered collet recited in claims 23 and 24. Respectful^, the Office Action does not point to any 
pavtioular part of Yosbinu as disclosing atopeml collet Th^ is no itsm Tvitfain ibe '^coiq>l]ng membef 
1 4 of Yoshimi that is around its bolt, and the washer tod nut do not have a tapped interi<»r or eactsrior 
(see^ e.g.^ Figures Sa ^d Sb of Yoshimi). Further^ it appears that the Office Adion^s characterization of 
Yoshimi as ifsiiog a olamp is at least pait of thp basis for the xejectiovi^ and yet there is no suggestiQix in 
Yoshimi that it shows a clampi Its '^couplfaig member^ 14 is not a damp, but is ratter a Uock vdSi an 
opening for arodand an opening for a bol^ and a washer and nut rest around the bok and on the coufding 
member. 

Third, there is no prc^r motivation to combine ijie references. Ihe only apparent statiement 
concenung apossihte motivaticm islhat one w 

ooUethitotbie channel of tbficlanq).'' The only part of Yoshimi that perfcacnDis a "pre^ 
ins^on'' function is the medial head of the Yoshimi bolt (see column 7, lines 22^25), whfeh prev«ts 
insertion beyond a certain point into th^ coupling member 14. Ihus, the profifered statement concenung 
motivation to combine does not refer to a c(^et; but to th^ Moieover>tfaeLinre£ercDoe 
relies on an unimpeded inserticm, of its screw 60 Ibrough its itrai 3 0 so that a proper height of a olansp 
above a bcMie can be maintained. Item 30 is squeezed around screw 60 in a radial fiishion to lode item 30 
and screw 60 tog^er» and item 30 can connect to screw 60 at many places along sorew 60. ]h Yoshimi, 
on the odier hand, the connection between its coiqiling member 

place, i.e. where the cot^ling member rests on the medial head of the boh^ and the force to lock d^m 
togertier is provided tiy a nut and is directed alodoigft^ The motivation 

identified in the Office Action is simply inapplicable to Lin because the mechanism of Lin and Yoshimi 
woric entirely diEferBntly. Without a mottvation to combine^ no jirimaJSicte case of ob^ 
established* MFEP2142. 
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Sizniiarly, a foiulh reason to withdraw 4us obviousness rejection is that tin teaches away fixmxa 
tapered clamp int^or and collet exierior* An important part of the Lin de^vice is tbe ability of the acrcw 
60 widiin item 30 to be "justed fieely as desired" (See, e.g., column 4, lines 61-67.) The leAsoa the 
Lin device operates inlbat way is tfiat item 30 includes a rounded eacterior (see Pig. 2), enaUingitem 30 
and the screw 60 in it to pivot or twist within Lin* s item 20 around a rarnge of angles and in a range of 
directions. Without that rounded ^fxtmor, the Lin device could not work as disclosed in the lefoence. 
One of ordiuaiy skin would recognize fiom Lin's disclosure the importance of that roimded exterior, as 
well as the disadvantage of ohangmg it, and would not be motivated to make the change the Office Action 
proposes. In other words^Lin^steadiing of a rounded item 30 fiirfiee adjusts 

changing item 30 to a configuration that wonld allow less adjustment Since the item in Lih comparable 
to tibe clahned collet is designed to allow po^^axial positicmhig of tiie anchor relative to Hie clamp and 
rod, it would not be logical to include such tapered sur&ces that lock to each other. 

Re^)eotfu]]y» the Ltn r^erenoe does tiot anticipate any of the pending claims^ and no pnnm &oie 
case of obviousness has been provided from the Lin and Yoshimi references. With the enclosed terminal 
dSsclaimer, aU of liie otgedioiis have been obviated, and tliB clai^ 

New claims 3 1-34 are offered, as noted above. Support for them is fomidthrou^biout the 
appfic^on, sujch as hi paragrephs 0020 and 0024 hi Ae application as published and associated drawings 
including Figure 2 and 6. These niew claims are dependent fiom claim 21» and are allowably based on 
that dependence and on Ihrir own merit, since neither Lin nor Yoshimi shows or suggests the subject 
matter in these new claims. No new matter has been added 

It should be tmderstood that the above remaiks are not intended to provide an exhaustive basis for 
patentabitey or concede the ^B$is for tiie QjBQce Action's rejeptions^ but are simply provided to address 
the QfiSce Action's rgections in tiie most esKpedientfishi^ Applicant reserves tbie right to contest 
positions taken by the cTcaminer that are not specifica% addressed herein. No am^dments have been 
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made to the claims, md it is intended tbat the claims herein have Hxe fiill scope pennitted by their 
language^ including a full range of equivalents. 

In conclusion, Bssanmer Ptnlogene is respeptfiilly lequesled to reconsider this a^licatioii as 
amended and in Ug^ of tiie foregoing remaxlra, and a Notice of Allowance in this case is heroby 
respectfully teq^uested. The eimniner is invited locaU the undersigned attorn 
issues to be resolved 




By {/ipmr'j 



submitted. 



lier A. Brown, Reg. No. 41,642 
Wbodard^ Emhazdtv MariaEty. 

McN^ & Bfepiy LLP 
panlt Qnii Cpnt<^(W^, ^WtQ 370Q 
I U MonnmcRt Circle. ' 
JhdianapoljSi Iqidi^oa 4^204-5137 
(317) 634-34$$ 1«iepftpne: 

• . • : • 
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